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SEC Gives Green Light to Electronic Shareholder Forums

Final Rules Encourage New Mode of Shareholder Communication

In an effort to promote electronic shareholder forums as a
convenient and effective means of communication between
shareholders and companies, the Securities and Exchange
Commission (SEC) recently adopted amendments to the
proxy rules under the Securities Exchange Act of 1934."

Under the new rules, statements made in an electronic
shareholder forum may be exempt from most of the proxy
rules. Additionally, the new rules provide liability protec-
tion for operators of the electronic forums. The SEC wants
these forums used as an additional mode of communica-
tion. The forums are a supplement to, not a substitute for,
the current shareholder proposal process under Rule 14a-8.

Exemption ﬁom Proxy Rules

One of the new amendments exempts from most of the
proxy rules any communication made in an electronic
forum by or on behalf of any person (1) who does not seek,
directly or indirectly, the power to act as proxy for a share-
holder and (2) who does not furnish or otherwise request a
form of revocation, abstention, consent or authorization.?
A shareholder or company which intends to act as proxy at
a later shareholder meeting may participate in the forum

as long as its communications are unrelated to its role as

proxy.

in this issue

SEC Gives Green Light to Electronic Shareholder
Forums

Mandatory Electronic Filing of Form D Begins in 2009

SEC Denies Shareholder Attempts to Nominate
Directors in Company Proxy Statements

The forums are a supplement to, not a
substitute for, the current shareholder
proposal process under Rule 14a-8.

Any communications on the forum must be made more
than 60 days before the announced date of the company’s
next annual or special meeting. If a company announces
the date of a shareholder meeting less than 60 days before
the meeting, the forum communication must be made
within two days after the announcement to be exempt. Any
communications that do not satisfy the timing require-
ments may need to be filed with the SEC as soliciting
materials.

Communications that constitute a solicitation and remain
available on the forum after the 60-day cut-off must com-

ply with the proxy rules. The SEC has recommended that

companies either delete certain postings or have the forum
“go dark” during the 60-day period before meetings.

The SEC noted that forum communications relating to
acquiring, holding, voting or disposing of equity securities
may result in the formation of a group under Regulation

13D and may impact Schedule 13G eligibility.




Pepper Hamilton Lip

Attorneys at Law

Protection from Liability

The new rules provide liability protection to any sharehold-
er, company or third party acting on behalf of a sharehold-
er or company that establishes, maintains or operates an
electronic shareholder forum.’> Pursuant to the new rules,
these parties will not be held liable under federal securities
laws for statements or information made by a forum par-
ticipant. Only the forum operator receives this protection.
Parties posting information on the forum remain liable for
their communications.

Flexibility in Design

The SEC has not defined the term “electronic shareholder
forum” in the final rules. Companies that elect to partici-

pate in, or sponsor, an electronic shareholder forum have

the opportunity to be creative in their design. Companies
could use the forum in many ways, including:

* asasymposium or “town hall” for shareholders and
management to exchange questions and answers re-
garding the company’s policies

* asa message board for shareholders to voice their con-
cerns

* asan online polling site for the company to gauge
reaction to a new proposal

* asa blog for management to announce new initiatives
and developments.

The SEC has not provided guidance on the technical
aspects of the forums, which allows companies to develop
their own standards for participant eligibility, identification
and accountability.

For additional information, please contact the author or
any member of Pepper Hamilton’s Corporate and Securi-
ties Practice Group.
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Endnotes

1  Electronic Shareholder Forums, SEC Release No.
34-57172, http:/[www.sec.gov/rules/final/2008/34-
57172.pdf (Jan. 18, 2008).

2 See Exchange Act Rule 14a-(2)(b)(6). Such communi-
cations are not exempt from the proxy rules regarding
shareholder list or antifraud provisions found in Rule
14a-7 and 14a-9, respectively.

3 See Exchange Act Rule 14a-17. The forum must be
compliant with the applicable federal and state securi-
ties laws and the company’s bylaws.
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Mandatory Electronic Filing of Form D Begins in 2009

The Securities and Exchange Commission (SEC) recently
issued a release mandating the electronic filing of Form D
in connection with private placements of securities, and
adopting related revisions to Form D and Regulation D. Is-
suers may voluntarily file Form D electronically beginning
September 15, 2008. Electronic filing becomes mandatory
on March 16, 2009.

Adopted in the early 1980s, Regulation D promulgated
under the Securities Act of 1933 was part of an initiative
by the SEC to provide a coherent pattern of exemptive
relief from the Securities Act, address the capital formation
needs of small businesses and, through the data collected
on Form D, serve as a tool for data collection and the
enforcement of federal securities laws. The conversion to
electronic filing and the revisions to the content contained
on Form D are part of an effort by the SEC to fix the defi-
ciencies in the current form as a data collection device and
an enforcement tool.

Currently, Form D is filed in paper format. While the filed
forms are accessible to the public on request or in person
at the SEC’s Public Reference Room, they are not read-
ily reviewable on a comprehensive electronic database.
Converting to an electronic filing system will, according
to the SEC, make the information more accessible to the
public and federal and state regulators. The SEC will post
all electronically filed Form Ds on its Web site
(www.sec.gov). To file a Form D electronically, the issuer
must either already have EDGAR filing codes and a Cen-
tral Index Key or obtain them from the SEC.

In conjunction with the availability of voluntary electronic
filing, amendments to the disclosure requirements of the
Form D which also become effective on September 15,
2008 include:

e permitting all issuers in a multi-issuer offering to be
identified and to submit one collective Form D

* climinating the requirement to reveal all owners of 10
percent or more of a class of the issuer’s equity securi-
ties as “related persons”

 soliciting optional disclosure of revenue range informa-
tion from the issuer, or aggregate net asset value range
information in the case of hedge funds or other pooled

Issuers may voluntarily file Form D
electronically beginning

September 15, 2008. Electronic
filing becomes mandatory on
March 16, 2009.

investment funds other than private equity or venture
funds

requiring disclosure of the date of first sale and wheth-
er the offering is expected to last more than a year
requiring disclosure of whether the offering is being
made in connection with a business combination (in-
cluding a tender offer, merger or acquisition)
requiring the disclosure of CRD numbers for both
individual recipients of sales compensation and associ-
ated broker-dealers who currently have a CRD number
(CRD numbers are available at
hitp://brokercheck.finra.org or through FINRA’ hotline,
800.289.9999)

limiting expense disclosure to include only amounts
paid for sales commission and, separately stated, find-
ers fees

limiting disclosure of use of proceeds to include only
amounts paid to executive officers, directors and pro-
moters

requiring a certification that the issuer is not disquali-
fied by rule from relying on the exemption claimed
requiring the filing of an amendment to a previously
filed Form D if there is a material change in informa-
tion either about the offering or the issuer

requiring annual amendments to be filed on or before
the first anniversary of the previously filed Form D fil-
ing or amendment

permitting a finite amount of free writing to clarify
certain information provided.
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The filing deadline for a Form D remains at 5:30 p.m.
Eastern Standard Time 15 days after the first sale of securi-
ties. All filings deemed to be due on a holiday or a weekend
will be due on the next business day.

In response to commentators’ concerns that the electroni-
cally filed Form D could be viewed as a marketing docu-
ment, and thus conflict with Regulation D’s prohibition
on general solicitation and general advertising, the SEC

is revising Rule 502(c) of the Securities Act. As amended,
Rule 502(c) includes a safe harbor from the general solici-
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tation and general advertising prohibition for information
provided in the Form D if the issuer provides the informa-
tion in good faith and makes reasonable efforts to comply
with the requirements of Form D.
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SEC Denies Shareholder Attempts to Nominate Directors in

Company Proxy Statements

The Securities and Exchange Commission (SEC) recently
amended the proxy rules under the Securities and Ex-
change Act of 1934 to clarify that, for the time being,
shareholders will continue to be denied direct access to
the director nominating process in proxy statements. The
SEC’s longstanding interpretation of the proxy rules had
been questioned by the U.S. Court of Appeals for the Sec-
ond Circuit’s decision in AFSCME'v. AIG in 20006.

The federal regulatory framework governing proxy solici-
tations and the circumstances surrounding the AFSCME
decision offer insight into the SEC’s decision to amend the
proxy rules.

Most SEC reporting companies that hold annual or special
shareholder meetings solicit proxies from the sharehold-
ers who do not plan to attend the meetings in person, so
their shares may be voted. The votes cast in connection
with the proxy can decide many corporate issues, including
the election of nominees to the board of directors. Share-
holders also may submit proposals to the company to be
included in the company’s proxy materials. Rule 14a-8 of
the Exchange Act explains how shareholders may submit
proposals and what types of proposals may be included in

proxy materials.

Even if a shareholder meets the threshold requirements for
eligibility to submit a shareholder proposal, a company

Specifically, Rule 14a-8(i)(8) allows

a company to exclude a shareholder
proposal if it relates to an election for
membership on the company’s board of

directors.

does not necessarily have to include the proposal in its
proxy materials. Rule 14a-8(i) lists 13 bases a company
may rely upon to exclude a shareholder proposal from its
proxy materials. Specifically, Rule 14a-8(i)(8) allows a com-
pany to exclude a shareholder proposal if it relates to an
election for membership on the company’s board of direc-
tors. In the past several years, controversy arose regarding
the interpretation of Rule 14a-8(i)(8), which led to litiga-
tion and ultimately to the SEC’s amendment of the rule.

In December 2004, the American Federation of State,
County and Municipal Employees (AFSCME) Employee

Pension Plan, a shareholder of American International
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Group, Inc. (AIG), submitted to AIG for inclusion in the
company’s 2005 proxy materials a shareholder proposal
to amend AIG’s bylaws. The proposed amendment would
have required the company to include the names of share-
holder-nominated candidates for AIG’s board of directors
in subsequent proxy statements.

AFSCME’s shareholder proposal was an attempt to in-
clude shareholder nominees for the board on AIG’s proxy
statements, while evading the possibility of a 14a-8(i)(8)
exclusion and associated disclosure requirements relating to
shareholder nominations of director candidates.

A shareholder seeking to contest a company’s board will or-
dinarily issue its own proxy solicitation — an expensive pro-
cess that triggers numerous disclosure requirements on the
shareholder’s part. AFSCME calculated that a shareholder
proposal to amend the procedures for board of directors
elections could not be excluded under 14a-8(i)(8), and
that once the bylaws were changed, shareholder nominees
would have to be included in AIG’s proxy materials at the
company’s expense, and no related disclosures would be

needed.

Supported by a no-action letter issued by the SEC’s Divi-
sion of Corporation Finance, AIG excluded AFSCME’s
proposal from its 2005 proxy materials, arguing that the
proposed amendments to the bylaws related to an election
for membership on the company’s board of directors and
were thus excludable under Rule 14a-8(i)(8).! AFSCME
promptly sued AIG, seeking a preliminary injunction. The
U.S. District Court for the Southern District of New York
agreed with the interpretation put forth by AIG and sup-
ported by the SEC, and held that the AFSCME proposal

was excludable as it related to an election for a board seat.?

The U.S. Court of Appeals for the Second Circuit reversed
the district court’s ruling and held that 14a-8(i)(8) did nor
apply to AFSCME’s proposal. The court of appeals relied
upon canons of interpretation for administrative regula-
tions and found that because a 1976 SEC release discussing
Rule 14a-8(i)(8) “clearly reflects the view that the election
exclusion is limited to shareholder proposals used to op-
pose solicitations dealing with an identified board seat in
an upcoming election,” Rule 14a-8(i)(8) could not be used
to exclude AFSCME’s proposal.’

Following the Second Circuit’s surprise ruling, the SEC
wanted to clarify Rule 14a-8(i)(8) by amending the rule.
The amended rule states that an SEC reporting company
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may exclude a shareholder proposal “if the proposal relates
to a nomination or an election for membership on the
company’s board of directors or analogous governing body
or a procedure for such nomination or election.” The latter
part of the rule regarding election procedures was inserted
as a direct response to the AFSCME litigation, and to
reverse the interpretation of the Second Circuit Court of
Appeals.

The SEC further explained in the release accompanying the
amendment that any shareholder proposal that could have
the effect of any of the following may be excluded by the
public company under Rule 14a-8(i)(8):

* disqualifying board nominees who are standing for
election

* removing a director from office before his or her term
expired

* questioning the competence or business judgment of
one or more directors

* requiring companies to include shareholder nominees
for director in the companies’ proxy materials or other-
wise resulting in a solicitation on behalf of shareholder
nominees in opposition to management-chosen nomi-
nees.

On the other hand, proposals that relate to the following
may not be excluded pursuant to Rule 14a-8(i)(8):

* qualifications of directors or board structure (as long
as the proposal will not remove current directors or
disqualify current nominees)

*  voting procedures (such as majority or plurality voting
standards or cumulative voting)

* nominating procedures (other than those that would
result in the inclusion of a shareholder nominee in
company proxy materials)

* reimbursement of shareholder expenses in contested
elections.

The SEC empbhasized that the above items are not exhaus-
tive and are merely meant to illustrate the types of share-
holder proposals that may or may not be excluded under
Rule 14a-8(i)(8).

By reducing the uncertainty and ambiguity surrounding
Rule 14a-8(i)(8), the SEC has likely decreased the prospect
of future litigation on this topic, but it also has suspended
the prospect of direct shareholder access to the director
nominating process. Subsequent to the January 10, 2008
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effective date of the amendment, the SEC has issued no-ac-
tion letters to several public companies, including JPM-
organ, Bear Stearns and E*Trade, confirming that public
companies can exclude from their proxy statements share-
holder proposals related to director nominating procedures
without risking SEC enforcement action.*
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