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United States Court of Federal Claims Recognizes General
Contractor’s Claim for Gumulative Impact Despite Seemingly
Broad Release Language in Contract Modifications

This article first appeared in the Summer 2008 edition of Claims Resource, produced by URS’ Claims and Dispute Resolution

Group. It is reprinted here with permission.

In Bell BCI Company v. United States, No. 03-1613C, 81
Fed. Cl. 617; 2008 U.S. Claims LEXIS 116, (April 21,
2008), the Federal Court of Claims recognized a claim of
cumulative impact despite release language in negotiated
and agreed upon contract modifications that purported to
preclude further equitable adjustment attributable to the
work covered by the modifications. The court awarded Bell
more than $2 million, plus interest, for the cumulative
impact of modifications to the work for which Bell had
already been granted in excess of $21 million in contract
modifications.

Bell was the general contractor on a new laboratory
building at the National Institutes of Health in Bethesda,
Maryland. After nine months of construction, the govern-
ment added a new floor, and issued more than 200 modi-
fications that delayed completion by more than nineteen
months and increased the contract price by 34 percent,

or $21.4 million. Although Bell was paid for the changed
work, it asserted an impact claim for the cumulative effect
of the changes on its overall performance and asserted
pass-through impact and inefficiency claims on behalf of
five of its subcontractors. The government argued that Bell
was paid for the additional work pursuant to the contract
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Although the court’s decision in Bell
does not represent a sea change in

the law regarding cumulative impact
claims, it does provide clarity and
useful guidance regarding prosecuting
and defending such claims.

modifications, and that release language in the modifica-
tion effected an accord and satisfaction of all claims for
additional compensation stemming from the changes.

The court first discussed the concept of a cumulative
impact as a separate and distinct basis for equitable adjust-
ment, over and above the compensation for the additional
work. The court observed that not all projects with mul-
tiple changes support a cumulative impact award, and sug-
gested that, when changes are properly managed, a cumula-
tive impact claim may not be cognizable. The court clearly
did not feel that the government had properly managed the
change process on the project at issue, however, and this
obviously influenced the outcome:

“Multiple change orders on a construction project
potentially can be accommodated if the owner
acknowledges that additional time and money will
be required, and if the parties carefully plan the
sequencing of the changed work. However, if the
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owner as here denies the additional time or money
to perform changed work, but nevertheless con-
tinues the flow of change orders to the contractor,
a chaotic project inevitably will result. In this case,
there were 279 EWOs and 113 contract modi-
fications issued ... while NIH project personnel
were maintaining that no further changes would
be issued. The project environment was conten-
tious, as NIH representatives bordered on bad
faith in denying payment to Bell for extra work
performed.”

In fact, the court made no secret of its displeasure with the
manner in which the government had acted both during
the project and the ensuing claims process. Although not
a predicate for its finding of entitlement, the court com-
mented that there was substantial evidence that the gov-
ernment breached its implied duty of good faith and fair
dealing in the administration of the project. The court also
was highly critical of the government for asserting what it
considered to be a frivolous liquidated damages claim for
the purpose of gaining leverage against the contractor’s
claim for equitable adjustment:

“A contracting officer’s review of certified claims
submitted in good faith is not intended to be a
negotiating game where the agency may deny
meritorious claims to gain leverage over the
contractor. The same principle applies where the
agency asserts an unfounded liquidated damages
claim solely to gain negotiating leverage.”

Having recognized the viability of a cumulative impact
claim on top of the individual modifications, the court

turned its attention to the governments argument that the
standard release language included in each modification
precluded any further claim for equitable adjustment re-
lated to the work covered by the modification. The release
language at issue provided:

“The modification agreed to herein is a fair and eq-
uitable adjustment for the Contractor’s direct and
indirect costs. This modification provides full com-
pensation for the changed work, including both
Contract cost and Contract time. The Contractor
hereby releases the Government from any and all
liability under the Contract for further equitable
adjustment attributable to the Modification.”

The court held that this seemingly broad release language
did not bar a cumulative impact claim because the release
did not contain any language expressly releasing claims for
the cumulative impact of the changes that were the subject
of the individual modifications. The court also found that
the general release language did not apply because the
government failed to present any evidence that the adjust-
ments to the contract sum included any payment specifi-
cally attributed to the cumulative impact of the various
changes. In so holding, the court rejected the argument
that the broad release language evinced an intention to
satisfy any and all claims relating to the additional work,
and effectively placed a duty on the government to either
expressly exclude additional compensation for cumulative
impacts and/or expressly identify a portion of the adjust-
ment as compensation for cumulative impacts.

After dispensing with the government’s accord and satisfac-
tion defense, the court then turned to the issues of proof
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of the cumulative impact and the resultant damages. Here,
the contractor’s cause was greatly aided by its cost report-
ing and scheduling practices. Bell maintained an updated
CPM which allowed it to perform a time impact analysis
of the changes. It also performed a windows analysis, by
which it compared selected snapshots of activities to the
as-planned CPM:s as updated during performance. Bell and
its subcontractors were able to establish that the multiple
changes caused labor inefliciencies because they tracked
their progress by appropriate units of weekly production
(i.e., units or pounds of materials installed). This allowed
the establishment of a “measured mile” and a comparison
of actual to as-planned installation efficiency. Bell supple-
mented this documentation with anecdotal evidence from
its subcontractors describing the impact that the numerous
changes had on their work. For example, Bell presented
testimony from its sheet metal subcontractor (Stromberg)
that it:

“[had] to demolish duct work previously com-
pleted, and then reinstall new work to a different
set of requirements. The ... changes often came
after other trades had installed their work in the
interstitial spaces. These complications occurred
on every level and area of the project. ... Strom-
berg performed the changed work under tight
working conditions. Its crews had to crawl over
existing ducts and newly installed mechanical and
sprinkler pipes to remove completed ducts. The
changed duct work often had to be installed one
piece at a time. The crews had to share the eleva-
tors with other trades.”

The court was clearly impressed with the logic and detail
of the contractor’s analysis and the specificity of the sup-
porting contemporaneous project records and anecdotal
evidence. In contrast, the government presented expert
testimony that the project delays were caused by Bell’s
problems with its subcontractors or understaffing. The
court found these “general allegations” to be unpersuasive.

In some respects, this case is proof of the adage that “bad
facts make bad law.” This is not to say that the court’s legal
analysis was necessarily flawed, but it was clearly influenced
by the perception that the government mismanaged the
process and, even worse, asserted a counterclaim to gain
leverage which, according to the court, the government
knew was without merit. One has to wonder whether

the court would have been as willing to recognize the
cumulative impacts or to ignore the release language in
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the contract modifications had the government behaved
differently. In fact, prior to Bel/, many courts had held
that similar release language was sufficiently broad to bar
a contractor’s cumulative impact claim. For example, in
Jackson Construction Co., Inc. v. United States, 62 Fed.CL
84 (Fed. Cl. 2004), the contractor executed 24 modifica-
tions, each of which contained a release provision stating
“[ilt is further understood and agreed that this adjustment
constitutes compensation in full on behalf of the contrac-
tor and his subcontractors and suppliers for all costs and
markup directly or indirectly, including extended over-
head, attributable to the change order, for all delays related
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thereto, and for performance of the change within the

time frame stated.” The court held that this language was
sufficient to constitute an accord and satisfaction of the
contractor’s cumulative impact claim. Similarly, in A#lantic
Dry Dock Corp. v. United States, 773 ESupp. 335 (M.D.
Fla. 1991), the contractor asserted a cumulative impact
claim arising out of approximately 130 modifications

to its contract with the government. Each modification
contained a release provision stating “[t]he change in price
and/or delivery date described above, is considered to be
fair and reasonable and has been mutually agreed upon

in full and final settlement of all claims arising out of this
modification including all claims for delays and disruptions
resulting from, caused by, or incident to such modifications
or change orders.” The court held that this language was
intended to resolve all claims for damages and disruption,
cumulative or otherwise, and thus, barred the contractor’s
cumulative impact claim.

Although the court’s decision in Be// does not represent a
sea change in the law regarding cumulative impact claims,
it does provide clarity and useful guidance regarding pros-
ecuting and defending such claims. First, Be// makes clear
that an owner cannot establish an accord and satisfaction
defense merely through the inclusion of general, broad re-
lease language in change orders or contract modifications.
According to the Bell court, in order to act as a release or
accord and satisfaction, a change order or modification
must include language exp/icitly releasing any cumulative
impact claim. In addition, Be/l seems to require that, even
where the modification or change order contains a clear
and unambiguous release of a cumulative impact claim, it

may be advisable for the owner to expressly allocate a por-
tion of the contract adjustment to compensation for any
cumulative impact of the subject and all prior changes.

The other lesson to be learned from the court’s opinion is
the importance of keeping real-time production records
and updated schedules. The court’s decision in Be// re-
flects the preference of courts and boards that a contractor
present contemporaneous documentation detailing the
type and extent of the cumulative disruption, rather than
attempting to prove cumulative impact by comparing the
original cost of the work to the cost as changed (i.e., a total
cost comparison). The Bel/ court strongly endorsed the use
of updated CPM schedule analysis and production track-
ing as an objective measure of the effect of changes to the
work on the project schedule and cost. The court also gave
its imprimatur to the use of the “measured mile” analysis
to establish labor inefficiency costs, and made clear that a
contractor has a better chance of success on a cumulative
impact claim if it can present detailed proof of its alleged
inefficient performance through comparisons of the pro-
ductivity achieved on the disrupted work versus its normal
productivity achieved on undisrupted work on the same or
a similar project. In sum, the contractor’s ability to demon-
strate — quantitatively, analytically and anecdotally — that it
was impacted beyond the cost of performing the additional
work was critical to its ultimate success.
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